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OPINION 

This matter came before the court on February 13, 
2012, on the amended complaint and demurrers, pleas in 
bar, and motions filed by the defendants. 

The plaintiff (the "CSB") complains that Jill 
McGlone C'McGlone11

), a former employee, improperly 
received a salary and other benefits from the time of her 
suspension on April 14, 1998, until May 15, 2010. (Nos. 
14, 25). (The numbers in parentheses refer to paragraphs 
of the amended complaint.) The CSB seeks to recover 
the value of the salary and benefits from McGlone and 
these four other defendants. 

Linda Berardi ("Berm·di 11
) was the CSB's Human 

Resource Officer from 2002 until after McGlone's ter
mination. (Nos. 5, 50). Her duties included compensa-

tion, classification, npayroll enrollment and transactions,~~ 
and benefits administration. (No. 35). 

Anthony Crisp ("Crisp") was the [*2] Director of 
Clinical Services for tl1e CSB, and he suspended 
McGlone. (Nos. 4 and 14). His duties included the coor
dination of substance abuse services, employee perfor
mance reviews, and disciplinary actions. (No. 71). 

Brenda Wise ("Wise") was the Director of Admin
istration for the CSB. (No. 3). Her duties included per
sonnel and financial management and the supervision of 
Berardi. (No. 104). 

George Pratt ("Pratt") was the Executive Director of 
the CSB fi·OJn 1996 until March 31, 2008. (No. 6). Me 
was responsible for the removal of any employee, the 
implementation of the CSB's policies, and the admin
istration of the budget. (No. 143). 

The CSB has sued McGlone for unjust enrichment 
(Count One), Berardi, Crisp, Wise, and Pratt for fi·aud 
(Counts Two, Three, Four and Six) and negligence 
(Counts Seven, Eight, Nine, and Ten), and Pratt for 
breach of contract (Count Five). 

Unjust Enrichment 

An action for unjust enrichment lies when one has 
money of another that he has no right to retain. Robert
son v. Robertson, 137 Va. 378, 119 S.E. 140 (1923). 
McGlone does not contest that the CSB has adequately 
pleaded this claim, but she has filed a plea in bar of the 
statute of limitations claiming the CSB may [*3] not 
recover any amounts paid to her before April 12, 2008. 
The CSB has filed an objection to the Court's hearing the 
plea in bar, and it demands that the facts be determined 
by a jury. 
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If there are disputed facts that must be resolved to 
allow the Court to rule on a plea in bar, either party is 
entitled to have a jury determine those facts. Hawthorne 
v. VanMarter, 279 Va. 566, 692 S.E.2d 226 (2010). Alt
hough McGlone's pleading is styled as a special plea in 
bar, it is not actually so as it does not bar the CSB from 
recovering, but, if granted, would greatly reduce any 
recovery. Nonetheless, the Supreme Court has noted that 
a party may demand a jury trial of any issue in an action 
at law. Betlzel investment Co. v. City of Hampton, 272 
Va. 765, 769, 636 S.E.2d 466, 470 (2006); Code of Vir
ginia §8.01-336(B). Thus it would appear the CSB 
should have a jury trial on McGlone's plea if there are 
disputed facts. 

But are there disputed facts on her plea? I find tl1ere 
are not. The issue here is not when the limitations period 
began to am, as in an action for fraud. On a claim of un
just enrichment, the limitations period runs from the date 
money or property is given to the defendant. 

In Belclzer v. Kirkwood, 238 Va. 430, 383 S.E.2d 
729, 6 Va. Law Rep. 582 (1989), [*4] the plaintiff gave 
money to the defendant on divers dates. When the de
fendant did not repay the money, the plaintiff sued. The 
defendant pleaded the statute of limitations. Even though 
the case had been transferred to equity, the Supreme 
Court held the claims were 11Cognizable at law" and the 
three year statute of limitations for oral contracts applied 
to claims for unjust enrichment and barred recovery for 
monies paid more than three years before the suit was 
filed. 238 Va. at 432-33, 383 S.E.2d at 730-31. As in 
Belcher, the claim here is for money damages, the tradi
tional legal remedy, and Code §8.01-230 does not apply 
as the relief sought is not solely equitable. 

The CSB claims the tolling provision of Code 
§8.01-229(D) allows it to recover from McGlone the 
damages it incuned more than three years before it filed 
suit. That sub-section provides, as applicable; 

When the filing of an action is ob
structed by a defendant's ... using any other 
direct or indirect means to obstruct the 
filing of an action, then the time that such 
obstruction has continued shall not be 
counted as any part of the period within 
which the action must be brought. 

The CSB conceded at argument that McGlone took 
no [*5] action to obstruct the filing of this action, but it 
claims that other defendants did. The CSB offered no 
authority that would apply this sub-section to one de
fendant when another defendant acted to obstruct the 
filing of an action, and in the absence of such authority 

or, perhaps, a relationship that would make the 
non-obstructing defendant vicariously liable for the acts 
of the obstructing defendant, I decline to so construe the 
statute. See former Code §8-33; Culpeper Nat'/ Bank v. 
Tidewater Improv. Co., 119 Va. 73, 83-83, 89 S.E. 118, 
121 (1916). 

I find the CSB may recover from McGlone for un
just enrichment for salary paid and benefits bestowed 
within the three years before the suit was filed, that is, 
since April 12, 2008. The CSB's claim for salary paid 
and benefits bestowed before that date is time barred. 

Fraud and Negligence 

The CSB sues Berardi, Crisp, Wise, and Pratt for 
actual or constructive fraud and negligence or gross neg
ligence. Actual fraud is a false representation of a mate
rial fact made intentionally and knowingly with the in
tent to mislead, which representation is relied upon by 
the plaintiff and causes him damage. Constructive fraud 
differs in that [*6] the representation need only be made 
innocently or negligently, and there need not be an intent 
to mislead. Evaluation Research Cmp. v. Alequin, 247 
Va. 143, 439 S.E.2d 387, 10 Va. Law Rep. 779 (1994). 

The defendants demur contending these claims are 
barred by what is known as the source of duty rule. This 
rule is designed to maintain the separation of the law of 
contracts from that of torts. The law of contracts exists to 
protect the expectations of parties to a contract. The 
damages a plaintiff may recover in a contract action are 
usually rather limited. Because of the limited damages 
that may be recovered in a contract action, lawyers for 
plaintiffs often try to sue in tort, where the damages can 
be much higher. The primary purpose of the law of torts 
is the protection of persons and property from injury, and 
it affords a remedy only for violations of common law 
and statutory duties involving the safety of persons and 
property that are imposed to protect the broad interests of 
society. Filak v. George, 267 Va. 612, 594 S.E.2d 610 
(2004). 

A second reason a lawyer for a plaintiff may seek to 
sue in tort (especially for fraud) is the statute of limita
tions. In actions for breach of contract, the period [*7] 
of limitation begins to run when the contract is breached 
and not when the resulting damage was discovered, Code 
§8.01-230. For a claim of fraud, the limitation period 
begins to run when the fraud is discovered or by the ex
ercise of due diligence reasonably should have been dis
covered. Code §8.01-249(1). 

In deciding whether a plaintiff may sue in tort, the 
Court examines the source of the duty the defendant 
owed the plaintiff. If the act complained of would not 
give rise to a cause of action in the absence of a contract 
between the parties -- because no duty to do what is 
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complained of existed apart from the contract -- then the 
action is founded on contract, not tort. However, if the 
relation between the plaintiff and the defendant is such 
that a duty arises from the relationship, irrespective of 
the contract, then the action is one for tort. Richmond 
Metropolitan Authority v. McDevitt, 256 Va. 553, 507 
S.E.2d 344(1998). The actions of one breaching a con
tract can be both a breach of contract and a tort; howev
er, to allow the plaintiff to sue in tort, the duty the de
fendant tortiously or negligently breached must be a 
common law or statutory duty, not one existing between 
the parties [*8] solely by virtue of a contract. Foreign 
Mission Board v. Wade, 242 Va. 234, 409 S.E.2d 144, 8 
Va. Law Rep. 1000 (1991); Kallman v. Ail-American 
Pest Control, 281 Va. 483, 706 S.E.2d 864(2011). 

The duties Berardi, Crisp, Wise, and Pratt are al
leged to have violated and that are the bases for the fraud 
claims are set forth in paragraphs 35-140 and 164-165 
(pages 7-33 and 39-40) oftl1e amended complaint. 

The CSB alleges Berardi, inter alia: failed to con
duct an investigation of McGlone's violation of CSB 
policies (No. 49), improperly treated McGlone as being 
on administrative leave with pay (No. 50), did what was 
necessary to ensure McGlone continued to be paid (No. 
51), failed to advise Crisp to perform a performance 
evaluation on McGlone (No. 55), reviewed numerous 
labor reports indicating McGlone had used leave time 
and not done any work (Nos. 57-59), misrepresented that 
McGlone was entitled to be paid (No. 60), misrepresent
ed that McGlone was entitled to health benefits (No. 66), 
and misrepresented that McGlone was entitled to pay 
increases (No. 69). 

The CSB alleges Crisp, inter alia: failed to resolve 
McGlone's suspension witl10ut pay (No. 75), signed nu
merous labor reports showing McGlone was on adminis
trative [*9]leave with pay and had done no work (Nos. 
76-82), submitted budgets including funding for 
McGlone's position (No. 91), and failed to complete a 
performance evaluation for McGlone (No. 97). 

The CSB alleges Wise, inter alia: f.1iled to complete 
an investigation of McGlone1s conduct that led to her 
suspension (No. 106), failed to resolve McGlone's sus
pension (No. I 09), failed to exercise oversight of 
McGlone's personnel records (No. Ill), failed to correct 
McGlone's accrual of annual leave (No. 120), presented a 
financial summary to the board of directors identifying 
McGlone's position as filled (No. 126), and presented 
budgets recommending funding to McGlone (No. 129). 

The CSB alleges Pratt presented "performance con
tracts11 to the board of directors that indicated McGlone's 
position would result in some contribution of services to 
the CSB's clients (Nos. 155-157, 164). 

It [*10] is evident tl1at all these duties alleged to 
have been violated arose out of each defendant's em
ployment with the CSB. The CSB admits this throughout 
the amended complaint (Nos. 49, 52-55, 62, 96-97, 
110-111, 120, 166-172, 174-177, 179-188, 190-192). 
The relation of employer and employee can only exist by 
virtue of contract. 1 Humphries v. Boxley Bros. Co .. , 146 
Va. 91, 97, 135 S.E. 890, 891 (1926). At argument the 
CSB relied on Hilb, Rogal and Hamilton Co. v. DePew, 
247 Va. 240, 440 S.E.2d 918, 10 Va. Law Rep. 981 
(1994), to claim an employment relationship need not be 
contractual. However, that case only held that an em
ployee's breach of contractual duties after he ends his 
employment may constitute an improper method to sup
port his former employer's claims against him for inten
tional interference with an at-will contract with a third 
party and conspiracy to interfere with that contract. 

A npublic officer 11 does not perform his du
ties under contract but by virtue of the law creat
ing the office. Mann v. City of Lynchburg, 129 
Va. 453, 460, 106 S.E. 371, 373 (1921). The CSB 
has not pleaded that any defendant was a public 
officer. 

The allegations here are similar to those the Su
preme Court held improper in Richmond [*II] Metro
politan Authority. The defendant there, a contractor, had 
built a large structure for the Authority. More than five 
years after the structure was completed, the Authority 
discovered that some of the work contracted for had been 
done improperly or not at all. The Authority sued the 
contractor for breach of contract and actual and construc
tive fraud. The trial court dismissed the breach of con
tract claim on a plea of statute of limitations and the Au
thority did not appeal that ruling. 

The Authority also sued in fraud hoping to avoid the 
statute of limitations. The bases of the Authority's fraud 
claims were: (I) the defendant's submission of false 
payment applications certifying the work had been per
formed in accordance with the contract documents, and 
(2) the defendant's physical concealment of its 
non-compliance with the design criteria. The Supreme 
Court held the claim for constructive fraud was "nothing 
more than allegations of negligent perfonnance of con
tractual duties and are, therefore, not actionable in tort. A 
tort action cannot be based solely on a negligent breach 
of contract." 256 Va. at 559, 507 S.E.2d at 347. With 
respect to the claim for actual fraud, the Supreme Court 
[* 12] held each misrepresentation "related to a duty or 
obligation that was specifically required by 
the ... [ c ]on tract." Ibid. 

At argument the CSB relied exclusively on these 
defendants' breach of fiduciary duty as the common law 
duty that supports its fraud and negligence claims. It is 
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certainly true that an employee has a fiduciary duty not 
to act adversely to the employer's interest, Hilb, supra. 
However, this duty arises out of the contractual employ
er-employee relationship, and the Supreme Court has 
rejected the CSB's argument. In Augusta Mut. Ins. Co. v. 
Mason, 274 Va. 199, 645 S.E.2d 290(2007), the Court 
held that an insurance agenes breach of his fiduciary duty 
to his principal was not an independent tort that would 
allow a fraud claim as the fiduciary duty arose ex con
tractu. 

In the absence of their employment with the CSB, 
the defendants would have had none of the duties plead
ed. Neither the common law nor a statute imposes any of 
them. Thus the demurrers to the claims of fraud and con
structive fraud against Berardi, Crisp, Wise, and Pratt 
must be sustained and the claims dismissed. 

The same rationale applies to the negligence claims. 
The CSB alleges Berardi, Crisp, Wise, and Pratt [*13] 
owed it a duty to execute their responsibilities with "a 
reasonable degree of care and a duly not to waste'' its 
assets. The CSB then re-states many of the acts alleged 
in its fraud claims. All of the duties breached in the neg
ligence counts arose out of the defendants' employment. 
None are common law or statutory duties.2 

2 It appears a public officer may be indicted for 
misfeasance, the improper performance of a law
ful act, a misdemeanor at common law. 
1987-1988 Opinions of the Attorney General 70; 
Rex. v. Bembridge, 3 Doug!. 327, 99 Eng. Rep. 
679 (1783); Anonymous, 6 Mod. 96, 87 Eng. Rep. 
853 (1703); Code. §§1-200, 18.2-12; Donne/ley 
v. U.S., 276 u.s. 505, 516, 48 s. Ct. 400, 72 L. 
Ed. 676 (1928). Whetl1er the government has a 
civil cause of action for misfeasance against for
mer public officers is a question I have not been 
asked to decide. 

Breach of Contract by Pratt 

I find it is premature to rule on Pratts demurrer to 
this count because I find that his motion craving oyer 
ought to be granted. The CSB alleges it and Pratt entered 
into written contracts each year from 1998 until 2007 and 
one contract covering July 1, 2007, through March 31, 
2008 (No. 141), and that the contracts contained an en
forcement provision [*14] (No. 161) "in the event the 
CSB (sic) was found not to be in compliance. 11 The con
tracts are not attached to the amended complaint. 

The CSB also claims that Code §8.01-229(D), pre
viously discussed, tolls the statute of limitations on this 
claim. The Supreme Court has previously ruled that mere 
silence by the defendant is not concealment, but there 
must be some affirmative act of misrepresentation de-

signed to prevent discovery of the cause of action that 
does prevent its discovery. Culpeper Nat'/ Bank, supra. 
Constructive fraud will not toll the running of the statute 
of limitations. The character of the fraud necessary to toll 
the statute must involve moral turpitude. Richmond Re
development & Housing Authority v. Laburnum Canst. 
Co., 195 Va. 827, 840, 80 S.E.2d 574, 582(1954). 

What is Pratt alleged to have done? In short, it is al
leged he "knew or should have knownn that Berardi, 
Crisp, and Wise were acting in such a manner that 
McGlone continued to be paid while not working; that he 
submitted annual "performance contracts" to the CSB's 
board of directors identifying the full time employees the 
CSB would employ and the costs necessary to compen
sate them and that McGlone's position [*15] was 
among them (Nos. 145-158). 

I find it curious that the CSB alleges Pratt "knew or 
should have known" certain things. The 11 knew or should 
have known" standard is usually applied in tort cases, not 
contract actions. I also find it curious that the CSB never 
unequivocally alleges that Pratt knew McGlone was be
ing paid while not working. The CSB alleges Berardi 
knew this "as early as 2002" (No. 37); that Crisp knew 
this in 1998 (Nos. 14, 82); that Wise knew it in 2003 at 
the latest (No. 40). 

These allegations simply do not support a claim that 
Pratt concealed a cause of action the CSB had against 
him for breach of contract or obstructed its filing. Even if 
I were to accept the CSB's argument that the actions of 
Berardi, Crisp, and Wise can toll the statute of limita
tions on this claim, the amended complaint does not 
show actions taken to conceal the cause of action; rather, 
it is replete with actions taken to document improper 
payments. 

I thus grant Pratt's plea in bar in part. As the con
tracts are written, a five year statute oflimitations applies 
to this claim. Code of Virginia §8.01-246(2). The CSB 
filed its original complaint on April 12, 2011; thus any 
breaches of Pratt's contract [*16] occurring before April 
12, 2006, are time barred. 

The CSB shall produce to Pratt and file with the 
Clerk copies of Pratt's contracts for July 1, 2005 - June 
30,2006, July 1, 2006- June 30,2007, and July 1, 2007-
March 31, 2008. 

In view of these rulings, I need not decide the other 
matters the defendants have raised, I attach an order re
flecting these rulings. 

Is/ Everett A. Martin 

Everett A. Martin, Jr. 

Judge 




